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Questions Regarding the Motu 
Proprio Mitis ludex Dominus lesus 


Introduction 


The motu proprio Mitis iudex Dominus Iesus! of Pope Francis “on the 
Reform of the Canonical Process for Declaration of Nullity of Marriage 
in the Code of Canon Law” was received with surprise by many bishops, 
including, most probably, many of the delegates to the Synod of Bishops, 
to say nothing of the canon lawyers of the world. Especially so since the 
issue was still on the agenda of the ordinary assembly of the Synod of 
Bishops in October 2015. Unlike the ongoing project for the revision of 
Book VI of the Code of Canon Law on Penal Law, there was no draft 
offered for discussion by Conferences of Bishops or by specialists in canon 
law from around the world. The Special Commission established by Pope 
Francis on August 27, 2014 to study the question,” worked with no trans- 


* Judicial Vicar Canadian Appeal Tribunal, Ottawa; Guest Professor, School of Canon 
Law, The Catholic University of America, Washington, DC; former Dean, Faculty of Canon 
Law, St. Paul University, Ottawa, Canada. 


1. Francis, motu proprio Mitis iudex Dominus Iesus, August 15, 2015. 

2. “Istituita dal Pontefice una commissione speciale di studio per la riforma del processo 
matrimoniale canonico,” L’Osservatore Romano. Daily Italian edition 154/215 (September 21, 
2014) 1: “Il 27 agosto 2014, Papa Francesco ha deciso l'istituzione di una commissione speciale 
di studio per la riforma del processo matrimoniale canonico. Lo ha reso noto sabato 20 set- 
tembre un comunicato della Sala stampa della Santa Sede, nel quale si specifica che la commis- 
sione sara presieduta da sua eccellenza monsignor Pio Vito Pinto, decano del tribunale della 
Rota romana, e sara composta dai seguenti membri: il cardinale Francesco Coccopalmerio, 
presidente del Pontificio Consiglio per i testi legislativi; l’arcivescovo Luis Francisco Ladaria 
Ferrer, gesuita, segretario della Congregazione per la dottrina della fede; il vescovo Dimitrios 
Salachas, esarca apostolico per i cattolici greci di rito bizantino; i monsignori Maurice Monier, 
Leo Xavier Michael Arokiaraj e Alejandro W. Bunge, prelati uditori del tribunale della Rota 
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parency over the few months it took to prepare the substance of the motu 
proprio. 


A. Juridical Solution to a Doctrinal Problem 


During an in-flight press conference at the end of his papal trip to America 
on September 27, Pope Francis was asked about his decision to stream- 
line the process for declaring the nullity of marriages. He replied that the 
change is strictly juridical and not doctrinal, adding that it is not a move 
towards “Catholic divorce.” This was his intention. Moreover, he said, it 
responded to a request made by the majority of bishops at the extraordi- 
nary assembly of the Synod of Bishops on the family in October 2014.? 

First of all, the 2014 Synod of Bishops consisted mostly of the gath- 
ering of presidents of episcopal conferences of the world; that is to say 
about two hundred bishops, including some bishops of the Roman Curia. 
The Synod of 2015 consisted of a larger number of bishops of the world 
delegated by their colleagues or mandated by the Holy Father. Pope Fran- 
cis has not expanded on why he did not wait for so important a decision to 
be discussed by a greater gathering of bishops rather than by a few canon- 
ists, members, and consultants of a Special Commission he established to 
study the question. It would have been a much better expression of the 
collegiality to which he so often refers. Moreover, there was an obvious 
lack of transparency in the process. Hopefully, some bishops will have 
dared to raise that question during the Synod in a way or another. 


romana; padre Nikolaus Schéch, francescano, promotore di giustizia sostituto del Supremo 
tribunale della Segnatura apostolica; padre Kon8tanc Miroslav Adam, domenicano, rettore 
della Pontificia università San Tommaso d’Aquino (Angelicum); padre Jorge Horta Espinoza, 
francescano, decano della Facolta di diritto canonico della Pontificia universita Antonianum; 
e il professor Paolo Moneta, già docente di diritto canonico presso l'università di Pisa. I lavori 
della commissione speciale nominata dal Papa inizieranno quanto prima e avranno come 
scopo di preparare una proposta di riforma del processo matrimoniale, cercando di sempli- 
ficarne la procedura, rendendola pit snella e salvaguardando il principio di indissolubilita del 
matrimonio.” 

3. Synod of Bishops, “Final Report of the Extraordinary Synod of Bishops on the Fam- 
ily,” Origins 44/24 (November 13, 2014) 401: “Some synod fathers, however, were opposed to 
this proposal because they felt that it would not guarantee a reliable judgment. In all these 
cases, the synod fathers emphasized the primary character of ascertaining the truth about the 
validity of the marriage bond.” 
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On the other hand, how many bishops knew that, being first judges of 
first instance in their dioceses (see c. 1419 §1), they would eventually have 
to put this role into practice in a shortened procedure? If they had been 
asked their opinion only on this issue, would they have been eager to agree 
with the papal proposal? This is, by far, the most serious question raised by 
his decision. 

In the same press conference, the Pope mentioned that the reform of 
the marriage nullity process is not to be perceived as granting Catholic 
divorce, the change being strictly juridical and not doctrinal. However, 
although this may be his intention, one knows that there are very few laws 
in the Church which do not refer to, or are not founded on, the doctrine; 
even more so in the domain of sacramental law. This is especially true in 
matrimonial law when indissolubility of marriage is directly concerned. 

In fact, for all intents and purposes, Pope Francis brought a juridical 
solution to a doctrinal problem. And this could be considered by some pas- 
tors and canonists as the beginning of a solution to the situation of Catho- 
lics who are divorced and civilly remarried. What happens to those few 
remaining couples whose marriage cannot be declared null even after the 
reform takes effect? Some Orthodox Churches have a solution: in virtue 
of the principle of otKovopia, understanding, forgiveness, charity, the 
bishop can grant a constat of divorce, allowing a new union which is not 
sacramental, since the first marriage was and remains indissoluble. Such a 
solution is not strictly juridical but doctrinal, since it is made in virtue of 
the capacity of mercy granted to the Church by its founder. The doctrine 
of the indissolubility of marriage is not nearly so tested in those Churches 
as it now seems to be in the Catholic Church following Mitis Iudex, even if, 
in principle, the marriage nullity process does not dissolve a marriage but 
rather investigates whether or not a valid marriage was present from the 
beginning, as the Pope said. Now, it will be much easier to find a ground, 
given the recourse to spurious presumptions of fact and the widened 
scope for arbitrary, unappealable decisions. 


Presumptions of Fact and Arbitrary Decisions 


An apostolic letter in the form of motu proprio is a legislative text which, 
by its very nature is the object of interpretation, as is any law. Usually, 
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a motu proprio consists of an introduction which is doctrinal, exposing 
some principles on which the second part, which is normative, will rest. 
The present motu proprio is one of a kind, with a doctrinal introduction, 
together with some “fundamental criteria which have governed the work 
of reform” followed, as usual, by the normative part derogating or abro- 
gating some canons of the Code of Canon Law and introducing some 
brand new ones. This corresponds to the usual format of a legislative text. 
What is unusual in this motu proprio is the addition, after the signature of 
the Pope, of a third part entitled: Procedural rules for dealing with causes of 
nullity of marriage. Given the content of the normative part, why was there 
such a need for clarification, and if there is a need, what is the force of this 
third, papally unsigned, section? It sounds rather like an instruction. 

But, since it is an integral part of the motu proprio, it is also, necessar- 
ily, the object of interpretation as is any legislative text. Its twenty-one arti- 
cles are potentially useful, though with some clear difficulties. Article 14 
$1 of Title V—The Briefer Matrimonial Process before the Bishop—raises some 
serious questions. As far as we know, it is the first time that a legislative 
document gives examples to illustrate a procedure, in this case the briefer 
one. Moreover, it ends with the term “etc”, which is not a very juridical 
one. It means that the door is opened to other examples, depending on 
“the circumstances of things and persons”. The first two examples deserve 
to be commented on. 


a) The first one is “the defect of faith which can generate simula- 
tion of consent or error that determines the will.” What does a 
“defect of faith” mean? Is it the same as a lack of faith? Or is it 
rather an imperfect faith? If so, what elements should be lacking 
to constitute a defect of faith? A defect of canonical form, like a 
lack of form, can be easily proven. But a defect of faith? Are there 
degrees in faith? If so, what degree will support or cause a ground 
of nullity? And since marriage is the only sacrament which needs 
two faithful who wish to do what the Church wants to do, it prob- 
ably suffices that only one of the two parties showed a defect of 
faith at the moment of sharing their consent for their marriage to 
be declared null. Can there be merely illicit defects of faith, or are 
they all invalidating? 

We do not currently have a “fideo-meter” to assess the degree 
of faith needed to perform a sacramentally valid marriage. By 
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the very fact of petitioning for the nullity of his or her marriage, 
a Christian faithful is presumed to have a certain degree of faith; 
at least in the Church. Is such a degree of faith sufficient to have 
performed a sacramental marriage when he or she married in the 
Church? Moreover, according to the motu proprio, the “defect of 
faith” should generate simulation of consent or error that deter- 
mines the will. One knows how difficult it is to prove a simulation 
of any essential aspect of marriage, especially its sacramentality. 
How many cases will come to rest on an invented presumption 
and inevitably lead to arbitrary decisions? 

If it is difficult to determine the defect of faith of one of the 
Catholic faithful, what about the application of this criterion to 
Christian non Catholics, whose marriages are presumed valid and 
sacramental, who apply for a declaration of nullity when “it is nec- 
essary to establish the free state of at least one party before the 
Catholic Church”*? What object of their faith will have to be inves- 
tigated? Or are they excluded from this criterion for the briefer 
process? 

b) The second example concerns “a brief conjugal cohabitation.” 
Once again, what does this mean? One month? Six months? Four 
years? Ten years? How brief should a conjugal life last to be con- 
sidered as a circumstance which can allow the use of the briefer 
process? Would this not be the return to a presumption of fact 
which was used in the past and forbidden later by the Apostolic 
Signatura? 

The other “circumstances of things and persons” mentioned 
in the same article 14 §1, together with the “etc” at the end of it, 
can be considered as the basis for presumptions of fact of differ- 
ent kinds and lead to accordingly arbitrary decisions. This second 
example cannot but remind us of the forty four so-called “El Paso 
Presumptions” of the nineteen-nineties, the use of which was for- 
bidden by a decree of the Apostolic Signatura of December 13, 
1995.° Mitis Iudex being, clearly, an object of interpretation like any 


4. Dignitas connubii, art. 3, § 2 

5. For the decree of December 13, 1995 of the Supreme Tribunal of the Apostolic Signa- 
tura, see Roman Replies and CLSA Advisory Opinions 1996, ed. Kevin W. Vann and James I. Don- 
lon (Washington: CLSA, 1996) 34-39, and Forum 7 (1996) 15-20. The text is published in Latin 
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other legislative document, and intended to fit within the canoni- 
cal tradition of the Church and not to strike out in a totally new 
legislative and jurisprudential direction, we can, and indeed must, 
reject the resurrection of these “presumptions” which have already 
been determined by jurisprudence to be against the interests of 
justice. Therefore, when implementing the briefer process, the El 
Paso Presumptions of fact must be avoided, as must any similar 
abuse of the “examples” of article 14 §1, and “etc”. 


If we were to do otherwise, we would have to seriously consider if 
we are passing from the presumption of validity of marriage of canon 
1060 to the presumption of its invalidity in virtue of a number of different 
types of presumption of fact? The proper use of the briefer process would 
seems to beg urgent consideration of this question. 


The Processus Brevior 


Together with the elimination of the mandatory appeal of an affirmative 
sentence of first instance, the creation of a briefer process is undoubtedly 
the most significant change found in this motu proprio. It raises questions 
with regard to the safeguarding of the principle of the indissolubility of 
marriage and the seriousness of the process to reach an informed decision 
concerning the nullity of a marriage. 

It is to be noted that a few weeks before the end of the vacatio legis, 
six questions of “clarification”—not of interpretation—were addressed by 
the Pontifical Council for Legislative Texts, the majority about the proces- 
sus brevior. Presumably private, even if they “can be made known among 
other canonists”, the responses to those questions were issued incred- 
ibly quickly after being received by the Council, and without the papal 
approval as is usual when there is an authentic interpretation. We can 
compare this to the first response to a question asked to the Council on 
the whole revised Code which was issued on June 26, 1984, that is about 
one year and a half after its promulgation and about seven months after it 
came into force. Needless to say that those questions and others to come 


with an English translation. For a commentary, see Charles J. Scicluna, “The Use of ‘Lists of 
Presumptions of Fact’ in Marriage Nullity Cases,” Forum 7 (1996) 45-67. 
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would have probably not been raised had a previous draft been sent to con- 
ferences of bishops and institutes of canon law, as happened with the proj- 
ect to review Book VI of the Code on Penal Law, and of which we are still 
expecting a second draft. Mitis Iudex looks like an improvised document. 

Two of the six questions of clarification concern the necessary par- 
ticipation of the respondent as a preliminary condition to initiate the brief 
process. In the response of the Council, the consent of both parties to 
initiate this procedure is even presented as a condition sine qua non to hear 
a case with the briefer process. Moreover, the letter of the Council says: 
“This explicit consent is foremost necessary because the brief process is 
an exception to the general norm.” Logically, the second response of the 
Council mentions that “If the whereabouts of a respondent are unknown 
the case cannot be accepted for the processus brevior.” 

One must not forget that the consent of the respondent is not the only 
condition for a bishop to apply the briefer procedure. The second condi- 
tion sine qua non is: “whenever circumstances of things and persons recur, 
with substantiating testimonies and records, which do not demand a more 
accurate inquiry or investigation, and which render the nullity manifest” 
(c. 1683, 2°). 

The major problem here is: since the process has not begun yet, where 
do the “substantiating testimonies and records” come from? From the 
petition? This would surely be problematic, to say the least, since they are 
the most interested in the declaration of nullity of their marriage. We also 
read: “In issuing the citation in accordance with canon 1685, the parties are 
informed that, if possible, they are to make available, at least three days 
prior to the session for the instruction of the case, those specific points of 
the matter upon which the parties or the witnesses are to be questioned, 
unless they are attached to the libellus.” (art. 17). What if this is not pos- 
sible? It would seem, then, that the judicial vicar would be tempted to con- 
struct some kind of presumption from the examples mentioned in article 
14 §1 to still use the briefer process. 


6. Pontifical Council for Legislative Texts, Letter on the Conversion of a Formal Canoni- 
cal Proces into a processus brevior and Consent of the Petitioner and the Respondent for the 
Use of the processus brevior, October 1, 2015 (Prot. N. 15138/2015): The Jurist 75 (2015) 663-664 
and this volume, 367-368, and Pontifical Council for Legislative Text, Letter on the Consent of 
the Petitioner and the Respondent for the Use of the processus brevior, October 1, 2015 (Prot. N. 
15139/2015): The Jurist 75 (2015) 665 and this volume, 369. 
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The instruction has not begun yet when the judicial vicar, after deter- 
mining that “circumstances of things and persons recur,” as in the pre- 
sumptions of article 14 §1, decides that “the case may be treated with the 
briefer process” (art. 15). Causa audita est? As a matter of fact, one can 
rather say that some marriages will be presumed invalid and so, the pre- 
sumption of canon 1060 will be overturned and it is its validity that will 
have to be proven. Following this inversion of justice and doctrine, one 
understands why there would be no need for a judge nor even a canonist 
to be named as an instructor nor as an assessor. It now gives the appear- 
ance of a truly administrative procedure until the bishop receives the acts 
to issue the sentence after consulting “with the instructor and the assessor, 
and having considered the observations of the defender of the bond and, 
if there are any, the defense briefs of the parties” (can. 1687 §1). 

“The diocesan bishop himself is competent to judge the cases of the 
nullity of marriage with the briefer process” (can. 1683) when the condi- 
tions exposed above are present. As in the 1917 Code (see can. 1572), the 
1983 Code states that “in each diocese and for all cases which are not 
expressly excepted in law, the judge of first instance is the diocesan Bishop” 
(can. 1419 §1). The newness of canon 1683 is that now, the diocesan bishop 
is to exercise what he is in virtue of his episcopal consecration when he 
received “together with the office of sanctifying, the offices also of teach- 
ing and of ruling” (can. 375 §2), the last one consisting of the threefold 
power: legislative, executive and judicial. As for his competence in canon 
law, before being elected as a bishop, he is presumed “to hold a doctorate 
or at least a licenciate in Sacred Scripture, theology or canon law [. . .] or at 
least be well versed in these disciplines” (can. 378 §1, 5°). 

It is to be expected that the diocesan bishop will have to rely on the 
instructor and the assessor, who will not necessarily be canonists as men- 
tioned above, or on the judicial vicar, who will not have necessarily been 
present during the instruction of the case as in most cases presently. It 
is also to be expected that even bishops who have a degree in canon law 
will not write the sentences themselves, even if art. 20 §1 makes it rela- 
tively easy in giving him the faculty to “determine the way in which to 
pronounce the sentence.” Does this mean that he will not be obliged to 
follow the provisions of canon 1611 among others? We can presume that 
the means of notifying the parties is left to him as well. So, to what extent 
will the diocesan bishop of a large diocese with a huge number of cases 
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not be simply rubber-stamping decisions presumed from the beginning? In 
any case, he will be responsible for the decisions made in his name. Could 
he delegate someone else to sign the sentence? According to the letter of 
the law, “the diocesan bishop himself is competent to judge” (can. 1683); 
and according to the spirit of the law, the diocesan bishop cannot grant a 
special mandate to the judicial vicar as he can grant a special mandate to 
his vicar general or his episcopal vicar in the context of executive power 
(see can. 134 §3). 


Conclusion 


One of the intents of Pope Francis in reforming the procedural law was 
not only to shorten the process, but that “the Church, as a mother, makes 
herself closer to her children who consider themselves separated” (intro- 
duction to the motu proprio). In virtue of the “principle of proximity 
between the parties and the judge” of artt. 7 §1 and 19, Pope Francis wishes 
the diocesan bishop to constitute for his diocese a tribunal for the cases 
of nullity of marriage (see can. 1673 §2). As a matter of fact, this is not 
really new, since the basic structure of the administration of justice in the 
Code is on the diocesan level. The Pope just wants to reestablish the tradi- 
tional structure but “without prejudice to the faculty of the same bishop 
to approach another nearby diocesan or interdiocesan tribunal” (ibid). 

Pope Francis knows that in many countries, “with the approval of 
the Apostolic See, several diocesan bishops” have taken advantage of the 
exception provided by can. 1423 “to establish for their dioceses a single 
tribunal of first instance in place of the diocesan tribunals mentioned in 
cann. 1419-1421.” Now, the motu proprio advises the bishop to “withdraw 
from an interdiocesan tribunal constituted in accordance with can. 1423” 
(art. 8 §2). If a bishop decides to apply this article, he will have, in accord 
with the response of the Pontifical Council for Legislative Texts to the 
fourth question of clarification,’ to observe the same procedure as the 
one he observed when he joined the interdiocesan tribunal and therefore 
request the approval of the Signatura. 


7. Pontifical Council for Legislative Texts, Letter on the motu proprio Qua cura and 
Regional Tribunals in Italy, October 13, 2015 (Prot. N. 15157/2015): The Jurist 75 (2015) 667-668 
and this volume, 371-372. 
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However, considering the availability of competent personnel and 
financial means in some dioceses, the reestablishment of a tribunal on the 
diocesan level could be problematic for many dioceses, at least on a short 
term period or by the end of the vacatio legis on December 8, 2015. To see 
the truth of this, we need only think of the appointment of a Judicial Vicar 
who must be a priest (see can. 1420 §4) or a sole judge who must be a cleric 
(see can. 1673 §4). At least, the motu proprio allows for more than one lay 
judge to be members of a collegiate tribunal (see can. 1673 §3). 

The reorganization of tribunals will, most probably, need much more 
time in some dioceses which have been members of an interdiocesan tri- 
bunal for decades. In Canada, certain dioceses, members of such tribunals, 
undertake the instruction of the case and then send the file to the see of 
the interdiocesan tribunal for the decision. That work is usually done by 
the chancellor who may, or may not, be a canonist, or a layman or woman 
who does not, and cannot, act as a sole judge. Some other dioceses func- 
tion like branches of the interdiocesan tribunal; that is to say, they have 
the necessary competent personnel to deal with a case from the reception 
of the petition until the sentence inclusively. As a matter of fact, those tri- 
bunals are already functioning as if they were proper to the diocese. The 
head of the branch is Assistant-Judicial Vicar of the Judicial Vicar of the 
interdiocesan tribunal. 

Finally, the question raised at the beginning of this short study will 
most probably remain unanswered: why did Pope Francis make such an 
important decision without a formal consultation of those immediately 
interested—bishops as active judges and canonists as ministers of tribu- 
nals—beyond the members of a special and relatively small committee 
with little or no recent experience of first instance practice? What was the 
benefit of such haste? Moreover, why did he make those changes before 
the ordinary assembly of the Synod of Bishops while the topic was still in 
the Instrumentum laboris of this gathering? 


ABSTRACT 


The promulgation of the motu proprio Mitis iudex has not only changed 
the procedural laws to process matrimonial nullity cases, but has left canon 
lawyers with a number of unanswered questions. In this article, Msgr. Roch 
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Pagé reflects on some of the aspects of Mitis iudex and offers very helpful 
insights. He also touches upon the now famous article 14 of the procedural 
norms and argues that it cannot resurrect the so-called El Paso Presump- 
tions, explicitly forbidden by decree of the Apostolic Signatura. 
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